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Abstract: Comal County, Texas, is applying for an incidental take permit (Permit) under
section 10(a)(1)(B) of the Endangered Species Act of 1973, as amended 16 U.S.C. 8 1531, et
seqg. (ESA), to authorize the incidental take of two endangered species, the golden-cheeked
warbler (Dendroica chrysoparia) and the black-capped vireo (Vireo atricapilla), referred to
collectively as the “Covered Species.” In support of the Permit application, the County has
prepared a regional habitat conservation plan (Proposed RHCP), covering a 30-year period from
2010 to 2040. The Permit Area for the Proposed RHCP and the area of potential effect for this
Environmental Impact Statement (EIS) is Comal County in central Texas.

The requested Permit would authorize the following incidental take and mitigation for the
golden-cheeked warbler:

Take: As conservation credits are created through habitat preservation, authorize up to 5,238
acres (2,120 hectares) of golden-cheeked warbler habitat to be impacted over the 30-year life
of the Proposed RHCP.

Mitigation: Establish approximately 6,548 acres (2,650 hectares) of preserves in Comal
County to mitigate for 5,238 acres of impact at varying mitigation ratios.



The requested Permit would authorize the following incidental take and mitigation for the black-
capped vireo:

Take: Up to 1,000 acres (405 hectares) of black-capped vireo habitat to be impacted over the
life of the Proposed RHCP.

Mitigation: The County would provide mitigation for any impacts it authorizes to the black-
capped vireo in one of the following ways:

Acquisition of credits from a Service-approved conservation bank for the black-
capped vireo, the service area of which includes Comal County or, in the event the
service area does not include Comal County, if the Service has specifically approved
the sale of credits to Comal County.

Acquisition (in fee title or conservation easement) and operation, management, and
monitoring in perpetuity of habitat for the black-capped vireo, including as a
component of a preserve also providing habitat for the golden-cheeked warbler.

On a case-by-case basis, acceptance of conservation bank credits held by an applicant
and not previously used as mitigation for prior ESA authorizations.

On a case-by-case basis, with prior Service approval, acceptance of conveyance of fee
title or perpetual conservation easement on black-capped vireo habitat in lieu of
participation fees under the RHCP.

In all events, no impacts to the black-capped vireo would be authorized through the RHCP unless
and until sufficient black-capped vireo conservation credits have been obtained in one or more of
the foregoing manners.

In addition, the Proposed RHCP provides for 1) a prioritized research program for the Covered
Species and other species of interest (Evaluation Species) in the County; 2) a program to raise
public awareness about the Covered and Evaluation Species; and 3) a finance plan that includes
an endowment that would fund management, in perpetuity, of preserves established and managed
under the Proposed RHCP.

In developing the RHCP, a number of alternatives were considered. Three have been carried
forward for impact analysis in this EIS

Alternative A — No Action
Alternative B — Proposed Comal County RHCP (Proposed Action)
Alternative C — Reduced Take RHCP

The natural resource and socioeconomic impacts associated with implementing any of the three
alternatives have been assessed and described in this EIS.
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Executive Summary

EXECUTIVE SUMMARY
BACKGROUND

This Environmental Impact Statement (EIS) describes the potential impacts of the proposed
issuance of an incidental take permit (Permit) to Comal County (County) and the implementation
of the Comal County Regional Habitat Conservation Plan (RHCP), which collectively authorize
incidental take of two endangered bird species under section 10(a)(1)(B) of the Endangered
Species Act of 1973, as amended, 16 U.S.C. § 1531, et seq. (ESA). The Federal lead agency
with responsibility for issuing the Permit is the U.S. Fish and Wildlife Service (Service).

The Permit for which Comal County seeks approval by the Service would authorize incidental
take of the endangered golden-cheeked warbler (Dendroica chrysoparia) and black-capped vireo
(Vireo atricapilla) (collectively referred to herein as “Covered Species”) due to otherwise lawful
activities, such as clearing potential habitat for the purposes of land development.

PURPOSE AND NEED FOR ACTION

The purpose of providing the requested Permit to Comal County is to authorize the take of
federally listed species in the context of an RHCP. The need for this action is to respond to an
application for the Permit from Comal County. In addition to providing context for the requested
Permit, the purposes of the Comal County RHCP are to: 1) contribute to and facilitate the
conservation of the Covered Species while preserving open space in the County; 2) help
conserve and obtain information about the Evaluation Species? and provide that information to
the Service; and 3) provide the affected landowners of Comal County a more efficient process
for complying with the ESA compared to individual permitting and consultation processes with
the Service.

ALTERNATIVES ELIMINATED FROM CONSIDERATION

The National Environmental Policy Act requires evaluation only of “reasonable alternatives” (40
C.F.R. 1502.14(a). Inthe NEPA context, reasonable alternatives are those that are practical or
feasible both technically and economically (CEQ 40 FAQs Answers to 1-10 found at:
http://ceq.hss.doe.gov/nepa/regs/40/1-10.HTM). During the development of the RHCP, two
alternative proposals were considered, but eliminated from detailed analysis. They are described
below and in more detail in Chapter 2.

! In this document, the term “warbler” always refers to the golden-cheeked warbler, and the term “vireo” always
refers to the black-capped vireo.

2 «Evaluation Species” are non-listed species that have been petitioned for Federal listing or are sufficiently rare
within the County that a reasonable possibility exists that they will be listed during the Permit term. They are not
covered by the Permit.
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Executive Summary

Comal County Land Use Regulation-Based RHCP

Under this alternative, an RHCP would be developed based on land use regulation. Comal
County would identify areas significant to the conservation of the Covered Species and through a
land use regulation effort, limit development activities in those areas. This alternative would
have reduced take of the listed species; and was considered primarily because precedents exist in
other states for this approach, most recently by a proposed zoning-based, county-wide Multi-
species Conservation Plan in Pima County, Arizona.

This alternative would provide benefits to Comal County in terms of streamlining the
development process relative to compliance with the ESA, and it would provide a significant
measure of protection for the Covered and Evaluation Species. However, the alternative was
rejected because the County does not have sufficient authority under state law to implement land
use regulation.

Comal County RHCP with Upfront Purchase of All Preserves

This alternative would be similar to the Proposed RHCP except all the preserve areas would be
identified and acquired within six years of the plan’s authorization.® Identifying and establishing
all the preserves upfront might expedite conservation of endangered species in Comal County.

This alternative was rejected as impracticable, because the costs associated with acquiring all the
needed land in such a short timeframe and before the plan generates substantial income to help
defray costs would not be economically feasible for the County.

ALTERNATIVES CONSIDERED

Three alternatives were selected for analysis in this EIS:
e Alternative A — No Action
o Alternative B — Proposed Comal County RHCP (Proposed Action)
e Alternative C — Reduced Take RHCP

These three alternatives are described below and summarized in Table ES-1.

® According to state law acquisition of all habitat preserves identified in an RHCP must be completed no later than
the sixth anniversary of the date the Federal permit was issued (Texas Parks and Wildlife Code § 83.018(c)).
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Table ES-1. Comparison of alternatives considered.

Alternative Elements

Alternative A — No Action

Alternative B — Proposed RHCP

Alternative C — Reduced Take RHCP

Covered Species

Estimated Golden-cheeked
Covered Warbler
Take over
. Black-capped
Life of RHCP Vireo
Mitigation or ~ Golden-cheeked
Conservation ~ Warbler
Measures
Black-capped
Vireo

All federally listed species in the County in
individual sections 7 and 10(a) consultations.

Sections 7 and 10(a) authorized incidental take
unknown in frequency, but expected to occur.

Sections 7 and 10(a) authorized incidental take
unknown in frequency, but expected to occur.

For projects receiving coverage under section 7
or 10(a), consulting with the Service, for every
acre of habitat disturbed at least 1 acre of habitat
would be protected on a case-by-case basis.

For projects receiving coverage under section 7
or section 10(a), mitigation would be determined
on a case-by-case basis

Golden-cheeked warbler
Black-capped vireo

Direct and Indirect Impacts: 5,238 acres.

Direct Impacts: 1,000 acres.

To mitigate for 5,238 acres of impact at varying
mitigation ratios, establish an estimated 6,548
acres of preserve(s)/ conservation bank(s) in the
County. Impacts to warbler habitat would be
primarily mitigated at a mitigation-to-take ratio of
1:1 (up to 3:1 in some instances; see Section
4.3.1.3in RHCP).

To mitigate for 1,000 acres of impact, acquire
credits from a Service-approved conservation
bank; acquire, preserve, and manage in
perpetuity black-capped vireo habitat; and
acknowledge black-capped vireo conservation
bank credits owned by an applicant. Impacts to
vireo habitat would be primarily mitigated at a 1:1
ratio (up to 2:1 mitigation-to-take ratio in some
instances; see Section 4.4.1.2 in RHCP).

Golden-cheeked warbler
Direct and Indirect Impacts: 2,095 acres.
Not covered for take.

Establish preserve(s)/conservation bank(s) in the
County. Impacts to warbler habitat would be
primarily mitigated at a 1:1 ratio.

Not covered for take; no mitigation required.

Research Program None. Fund and manage research $10,000/yr for a Fund and manage research $8,000/yr for a
cumulative cost of $429,309. cumulative cost of $343,447.

Public Awareness Program None. Fund and manage public awareness programs Fund and manage public awareness programs
$5,000/yr for a cumulative cost of $214,655. $4,000/yr for a cumulative cost of $171,724.

Endowment None. Establish a total endowment of $16,500,000 by Establish a total endowment of $6,600,000 by end
end of Year 30. of Year 30.

Finances Costs Costs of consultations and mitigation borne by $133,913,468 $55,124,166

Income project proponents on a case-by-case basis. $135,087,982 $55,529,414
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Alternative A — No Action

The No Action alternative assumes that the Service would not issue a regional permit for Comal
County. Although development could occur on lands not occupied by endangered species,
development activities that would cause take of listed species would require individual
authorizations through section 7(a)(2) or section 10(a)(1)(B) of the ESA. Individual entities may
also elect to avoid take on properties containing endangered species by avoiding direct and
indirect impacts on the species (i.e., take avoidance).

Development projects, including County infrastructure projects, affecting endangered species
habitat would have the potential to be covered by individual authorizations, provided that
mitigation was included through preserve land dedication, payment of mitigation fees, or other
suitable instruments negotiated between the Service and the project proponent. Processing
individual section 7(a)(2) consultations and section 10(a)(1)(B) permits could cause delays in
permit issuance by the agency or approval of a proposed project, as permit processing by the
Service often takes one to two years, or more.

Alternative B — Proposed Comal County RHCP (Proposed Action)

Under Alternative B, the Service would approve the Proposed RHCP and issue a section
10(a)(1)(B) incidental take permit for Comal County for those landowners who choose to utilize
the regional Permit. The Service would continue to process applications for individual section
10(a)(1)(B) incidental take permits for those who choose not to participate in the RHCP. The
Permit would be held by the County and cover a 30-year period starting from the date of
issuance. The Proposed RHCP would streamline ESA compliance by coordinating and
standardizing mitigation efforts for incidental take of the Covered Species. Through the RHCP,
Comal County would preserve and manage, in perpetuity, habitat for the Covered Species within
Comal County and support research and public awareness programs. These programs would be
designed to assess species status within the RHCP preserve system, evaluate the effectiveness of
the RHCP, and heighten public awareness of the need to conserve endangered and rare species
within the County. Specifics of Alternative B are provided below.

Golden-cheeked Warbler

Under Alternative B, the County would encourage landowners participating in the RHCP to
avoid and minimize impacts to golden-cheeked warbler habitat by providing information on the
location of potential habitat on the subject property and offering assistance on how impacts to
that habitat might be avoided or reduced. Habitat preservation would also be encouraged
through a public awareness program about the appropriateness and value of conserving the
warbler and its habitat. Disturbance during the warbler’s nesting season would be minimized
through temporal and spatial restrictions on clearing activities that are made conditions of
voluntarily participating in the RHCP. Large, contiguous blocks of warbler habitat would be set
aside as preserves and managed for the benefit of the warbler in perpetuity.
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Executive Summary

The requested Permit would authorize the following incidental take and provide the following
mitigation for the golden-cheeked warbler:

Take: As conservation credits are created through habitat preservation, authorize up to 5,238
acres (2,120 hectares) of golden-cheeked warbler habitat to be impacted over the 30-year life
of the Proposed RHCP. This level of take is predicated on a plan participation rate of 50
percent. In the event that demand for participation in the Proposed RHCP is higher than
anticipated, a future amendment of the Permit to authorize additional take and mitigation
would be necessary.

Mitigation: Establish approximately 6,548 acres (2,650 hectares) of preserve(s) in the
County to mitigate for 5,238 acres of impact at varying mitigation ratios.

Black-capped Vireo

No records exist to date for black-capped vireos in Comal County. Suitable habitat is present,
however, and the species is reasonably certain to occur in the County. The requested Permit
would authorize the following incidental take and mitigation for the black-capped vireo:

Take: Up to 1,000 acres (405 hectares) of black-capped vireo habitat may be impacted over
the life of the Proposed RHCP.

Mitigation: The County would provide mitigation for any authorized impacts to the black-
capped vireo in one of the following ways:

o Acquisition of credits from a Service-approved conservation bank for the black-
capped vireo the service area of which includes Comal County or, in the event the
service area does not include Comal County, if the Service has specifically approved
the sale of credits to Comal County.

e Acquisition (in fee title or conservation easement) and operation, management, and
monitoring in perpetuity of habitat for the black-capped vireo, including as a
component of a preserve also providing habitat for the golden-cheeked warbler.

« On a case-by-case basis, acceptance of conservation bank credits held by an applicant
and not previously used as mitigation for prior ESA authorizations.

« On a case-by-case basis, with prior Service approval, acceptance of conveyance of fee
title or perpetual conservation easement on black-capped vireo habitat in lieu of
participation fees under the RHCP.

In all events, no impacts to the black-capped vireo would be authorized through the RHCP unless
and until sufficient black-capped vireo conservation credits have been obtained in one or more of
the foregoing manners.

Participation

Participation in the Proposed RHCP would be voluntary. While the RHCP estimates that
participation levels would range from 20 to 50 percent, for the purposes of this impact analysis, it
is assumed that 50 percent of future development projects in golden-cheeked warbler habitat in
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Comal County would participate in the RHCP. The rationale for this assumption can be found in
Chapter 2, Section 2.3 of this document.

The Proposed RHCP would benefit the citizens of Comal County by creating a voluntary, fair,
simple, and certain process for obtaining incidental take authorization. Costly project delays
would be reduced for participating landowners. It is likely that this simplified process, the
relatively low cost of permitting take compared with an individual HCP, and the regulatory
certainty it provides would encourage more landowners to voluntarily seek authorization for
incidental take than would be the case under the No Action alternative. Thus, an RHCP would
provide assurances to participants and other local interests and conserve the endangered species
habitat in Comal County in a manner consistent with local community values and resources.

Alternative C — Reduced Take RHCP

The Reduced Take RHCP would be the same as the Proposed RHCP except:
« fewer species (one rather than two) would be covered by the incidental take permit;

« the amount of covered take, and the mitigation required for the take, would be reduced,;
and

 the anticipated participation rate would be at 20 percent, the low end of the range
identified above and discussed in Chapter 2, Section 2.3 of this document. Compared to
the Proposed RHCP, a lower participation rate in this alternative is consistent with the
reduced number of species and amount of take covered by the permit.

This alternative assumes that the Covered Species would be limited to the golden-cheeked
warbler. The black-capped vireo would not be covered by the requested permit. This may be
justified because of uncertainty regarding the occurrence of the species in Comal County; a
relatively small amount of suitable black-capped vireo habitat is present in the County, and the
bird has not been recorded there. As a result, nothing is known about the species’ distribution
and population size in Comal County.

Compared to the Proposed RHCP, the lower anticipated participation rate (20% rather than 50%)
would reduce impacts of participating projects to golden-cheeked warbler habitat from 5,238
acres to 2,095 acres 848 hectares), a 60 percent reduction. Mitigation for 2,095 acres of impact
would include the establishment of up to an estimated 2,619 acres (1,060 hectares) of preserves.
Similar to Alternative B, the mitigation ratio in Alternative C would vary according to various
conditions, including habitat quality, with an estimated 80 percent of participating projects
mitigating at 1:1, 15 percent mitigating at 2:1, and 5 percent mitigating at 3:1. Once the
mitigation credits (an estimated 2,619 credits) were exhausted, no additional take or mitigation
would be authorized for the golden-cheeked warbler under the plan without an amendment to the
RHCP. The research and public awareness programs identified in the Proposed Action would
also occur under this alternative, except on a lower scale with less allotted funding (see Table
ES-1).
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SUMMARY OF PROJECT IMPACTS

Table ES-2 summarizes the environmental consequences of Alternative A (No Action),
Alternative B (Proposed RHCP), and Alternative C (Reduced Take RHCP).

Assumptions Underlying Identification of the Affected Environment and the Impact
Analysis

For the impact analysis in this EIS, the No Action alternative is defined as the conditions that can
be expected if the Service does not implement the Proposed Action (approval of the Proposed
HCP and issuance of the Permit to Comal County) or the alternative action (Alternative C).
Under No Action, the existing trends of land development growth in Comal County would
continue over the next 30 years, and authorization for impacts to threatened and endangered
species would continue to be available under the ESA. The Proposed RHCP does not take the
place of existing ESA compliance mechanisms. Rather, it provides a voluntary, alternative
means of compliance with the ESA for landowners in Comal County. Issuing the requested
Permit, therefore, is not an “indispensable prerequisite” or an “essential catalyst” for land
development in the County, and only the most general causal relationship can be established
between issuance of the Permit and potential impacts of development. Similarly, just as
implementing an RHCP would not enable land development; failure to implement an RHCP
would not impede development because alternative means of ESA compliance are available.

It is possible that the greater efficiency and lower cost of ESA compliance offered by the RHCP
could affect the timing and configuration of specific developments. Under an RHCP,
development may happen either somewhat faster than the No Action alternative, or there may be
somewhat more or less impact to habitat than under the No Action alternative. Conversely,
implementation of the RHCP will encourage increased compliance with the ESA by providing a
more efficient alternative for ESA authorization. The existence of the RHCP may, in fact,
reduce current levels of unpermitted and, therefore, unmitigated loss of Covered Species habitat.
This increase in compliance and the associated mitigation may, in fact, offset any marginal
increases in impact associated with the RHCP.

These differences between the No Action and Proposed Action development scenarios are likely
to be minor for several reasons. First, the RHCP is unlikely to induce market demand or to in
any other way be a “market maker” for development. It is unlikely that a developer would
perceive of the RHCP alone as justifying moving into the market when economic, legal, and
demographic factors do not support doing so. Second, even for those projects for which ESA
compliance is a driver in terms of timing and configuration, not all will necessarily find the
RHCP to be more desirable than the other development compliance options. Finally, for those
few projects that perceive of ESA compliance timing and cost as defining the tipping point for
when to develop and how much habitat to impact, not all of them will find the difference the
RHCP makes in general to make the difference specifically for the project. For these reasons, it
is reasonable to assume that the Proposed RHCP, compared to the No Action alternative, will
have some impacts on timing of development within the County over the next 30 years, it is
unlikely that overall expected development would be materially increased by the RHCP.
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While Federal regulatory programs other than the ESA might trigger more comprehensive
environmental assessment documentation in particular development project scenarios, it is
unlikely that a county-wide EIS-level review would be compiled for any one project or in the
aggregate. By contrast, this EIS provides a detailed impact assessment of relevant impacts for
both the No Action and the Proposed Action throughout the County where the Covered Species
may exist. This means that if the Proposed Action is implemented, the relevant impacts of all
landowner ESA compliance options will have been considered through this EIS. Although this
does not relieve landowners who choose options other than the RHCP from compiling necessary
environmental impact assessments at the time they develop their land, it does provide assurance
that the RHCP is implemented with a full understanding of the possible impact scenarios
regardless of level of landowner participation in the RHCP, and this EIS will serve as a valuable
reference point for developments that do not use the RHCP compliance option.

Unavoidable and Irreversible Impacts and Short-term Use of the Environment vs.
Long-term Productivity

Unavoidable adverse impacts are effects that cannot be avoided due to constraints in alternatives.
Although alternatives which avoid or minimize impacts to the human environment should be
analyzed in an EIS, NEPA does not require that an agency reach a substantive result; rather,
NEPA implementing regulations require that the federal action agency “use the NEPA process to
identify and assess reasonable alternatives to the proposed actions that will avoid or minimize
adverse effects of these actions upon the quality of the human environment.” NEPA does not
require that an alternative or alternatives that would avoid or minimize the impacts of a proposed
action be chosen, only that such alternatives be analyzed (40 CFR 1500.2(e)). It is not always
possible to avoid adverse impacts from implementation of an alternative.

Since development in Comal County would continue as trends predict, all three alternatives
discussed in this EIS would result in unavoidable adverse impacts that would include loss of
vegetation, wildlife, and endangered species habitat in Comal County, as well as adverse impacts
to water resources. Under the RHCP action alternatives, mitigation measures for the Covered
Species should minimize lost habitat for those species (and associated vegetation communities
and wildlife). Unavoidable adverse impacts would be offset by the preservation of larger blocks
of unfragmented habitat (at least 500 acres [202 hectares] in each preserve) than would occur
under the No Action alternative. As a result, both action alternatives would result in fewer
unavoidable impacts than would No Action. The Proposed RHCP provides for more habitat
protected in large preserves than does the Reduced Take RHCP (6,548 vs. 2,619 acres);
therefore, the Proposed RHCP would result in fewer unavoidable impacts compared to the
Reduced Take RHCP.

Under all alternatives, the loss of Covered Species preferred habitat in Comal County would
result in irreversible habitat loss for both the golden-cheeked warbler and the black capped vireo.
However, under the RHCP action alternatives, the mitigation lands would help preserve large,
unfragmented blocks of habitat for these species; thus, species viability should not be adversely
affected. Under both RHCP action alternatives, expenditures by the County for acquisition and
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permanent management of mitigation properties would be irreversible. Expenditures for
mitigation and monitoring activities for the duration of the Permit would be irretrievable.

All three alternatives would result in a long-term decrease in habitat for the Covered Species in
Comal County because of human development; however, both RHCP action alternatives,
especially the Proposed RHCP, are expected to conserve suitable habitat for these species in the
long term and may, in fact, potentially further the species’ recovery needs, particularly through
the acquisition and management of large swaths of suitable species habitat in the County in
perpetuity.
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Table ES-2.

Summary of environmental consequences of each alternative.

Impact
Topic

Alternative A
(No Action)

Land development would proceed in the County,

with Endangered Species Act (ESA) compliance

for development-related impacts accomplished

through individual section 10(a)(1)(B) permits
and section 7(a)(2) consultations.

Alternative B
(Proposed RHCP)

For purposes of analysis, assumption that land
development would proceed in the County, with 50%
of the development projects participating in the
Proposed RHCP. For the remaining 50% of land
development, ESA compliance for development-
related impacts would be the same as under No
Action.

Alternative C
(Reduced Take RHCP)

For purposes of analysis, assumption that land

development would proceed in the County, with

20% of the development projects participating

in the Reduced Take RHCP. For the remaining

80% of land development, ESA compliance for

development-related impacts would be the same
as under No Action.

Water
Resources

Future development on an estimated 80,427
acres would result in 1) increased
contamination of both surface water and
groundwater; 2) reduced aquifer recharge due
to increased impervious cover; and 3) an overall
decrease in water availability as current water
resources become fully allocated. Existing
regulations would protect water resources to
some extent, and some fragmented habitat
would be set aside as mitigation in individual
ESA compliance actions, but No Action may still
result in minor adverse impacts to the quality of
groundwater and surface water, and moderate
adverse impacts to water availability.

Overall, adverse impacts on water resources
would be similar to those under Alternative A.

Specifically, potential adverse impacts on water
resources of issuing the requested Permit and
the resultant clearing of 6,238 acres of Covered
Species habitat would be indirect and minor.

An estimated 7,548 acres of habitat preserved
as a result of the Proposed RHCP would be
greater than the amount of habitat preserved
under No Action and would have a minor,
indirect, beneficial impact on water resources.

I In sum, compared to No Action, the Proposed
RHCP is expected to result in a minor reduction
in adverse impacts to water resources.

Overall, adverse impacts on water
resources would be similar to those under
Alternative A.

Compared to Alternative B, adverse impacts
would be reduced because only 2,095 acres
of vegetation would be cleared as a result of
issuing the incidental take permit.

Potential beneficial impacts of preserving an
estimated 2,619 acres of vegetation would
be greater than under Alternative A but not
as great as under Alternative B.

In sum, compared to No Action, the Reduced
Take RHCP is expected to result in a
negligible reduction in adverse impacts to
water resources.

Vegetation

The expected increase in development and
urbanization would result in moderate, direct
and indirect, adverse impacts on native
vegetation.

When landowners comply with the ESA, some
areas of habitat would be preserved as
mitigation on a case-by-case basis and would
result in minor beneficial impact on vegetation in
the County.

The net impact to native vegetation is expected
to be adverse and moderate.

Overall, adverse impacts on native vegetation
would be similar to those under Alternative A.

Specifically, potential adverse impacts on native
vegetation of issuing the requested Permit and
of clearing 6,238 acres of Covered Species
habitat would be minor.

An estimated 7,548 acres of habitat preserved
as a result of the Proposed RHCP would be
greater than the amount of habitat preserved
under No Action and would have a minor
beneficial impact on native vegetation.

In sum, compared to No Action, the Proposed
RHCP is expected to result in a minor or
negligible reduction in adverse impacts to native
vegetation.

Overall, adverse impacts on native
vegetation would be similar to those under
Alternative A.

Compared to Alternative B, adverse impacts
would be reduced because only 2,095 acres
of native vegetation would be cleared as a
result of issuing the incidental take permit.

Potential beneficial impacts of preserving an
estimated 2,619 acres of native vegetation
would be greater than under Alternative A
but not as great as under Alternative B.

In sum, compared to No Action, the Reduced
Take RHCP is expected to result in a
negligible reduction in adverse impacts to
native vegetation.




Table ES-2.

Summary of environmental consequences of each alternative, continued.

Impact Alternative A Alternative B Alternative C

Topic (No Action) (Proposed RHCP) (Reduced Take RHCP)
The expected increase in development and Overall, adverse impacts on wildlife would be Overall, adverse impacts on wildlife would
urbanization has the potential to cause similar to those under Alternative A. be similar to those under Alternative A.
moderate, direct and indirect adverse impacts | gpecifically, potential adverse impacts on wildlife | Compared to Alternative B, adverse impacts
on most wildlife species, mainly by habitat and their habitat of issuing the requested Permit | would be reduced because only 2,095 acres
conversion, fragmentation, or removal. An and of clearing 6,238 acres of Covered Species | of the natural environment would be lost as a
?ﬁ(gepth;vt\}/ould be f?‘r ‘t’)"_'t'dt'_'fe s(peues thatl habitat would be minor. result of issuing the incidental take permit.

rive with human cohabitation (e.g. squirrels, . ) ; ndli
; ; g. 5 An estimated 7,548 acres of habitat preserved Thu_s, fewer adverse impacts on wildlife

raccoons), which may experience minor, habitat would result

General o Lol as a result of the Proposed RHCP would be :

o indirect, beneficial impacts. ) . . .

Wildlife o greater than the amount of habitat preserved Potential beneficial impacts of preserving an
Mitigation for development on endangered under No Action and would have a minor estimated 2,619 acres of habitat would be
Epemfeg k:"’.‘b'tat "t"OU'd n'alzllj':‘t in minor, indirect, beneficial impact on wildlife. greater than under Alternative A but not as

eneficial impacts on wildlife. i
] P o In sum, compared to No Action, the Proposed great as under Alternative B.
The net impact to wildlife is expected to be RHCP is expected to result in a minor or In sum, compared to No Action, the Reduced
adverse and moderate. negligible reduction in adverse impacts to wildlife | Take RHCP is expected to result in a
species. negligible reduction in adverse impacts to
wildlife species.

Increased land development would result in Overall, adverse impacts on the golden-cheeked | Overall, adverse impacts on the golden-
moderate adverse impacts on the golden- warbler would be similar to those under cheeked warbler would be similar to those
cheeked warbler due to an estimated loss of Alternative A. under Alternative A.
65,568 acres of potential habitat. Specifically, potential adverse impacts on the Adverse impacts would be reduced
When landowners comply with the ESA, golden-cheeked warbler attributable to issuing compared to those under Alternative B
mitigation for development on golden-cheeked the requested Permit and of clearing 5,238 acres | because only 2,095 acres of golden-cheeked
warbler habitat would result in minor, indirect, of warbler habitat would be minor. warbler habitat would be cleared as a result

Golden- beneficial impacts on the species. 6,548 acres of preserves established as a result of issuing the incidental take permit.

(weetﬁEd The net impact to the golden-cheeked warbler is | of the Proposed RHCP would be greater than Potential beneficial impacts of preserving an

arbler

expected to be adverse and moderate.

the amount of golden-cheeked warbler habitat
preserved under No Action and would have a
minor beneficial impact on the species.

In sum, compared to No Action, the Proposed
RHCP is expected to result in a minor reduction
in adverse impacts to the golden-cheeked
warbler and its habitat.

estimated 2,619 acres of golden-cheeked
warbler habitat would be greater than under
Alternative A but not as great as under
Alternative B.

In sum, compared to No Action, the Reduced
Take RHCP is expected to result in a minor
or negligible reduction in adverse impacts to
the golden-cheeked warbler and its habitat.




Table ES-2.

Summary of environmental consequences of each alternative, continued.

Impact
Topic

Alternative A
(No Action)

Alternative B
(Proposed RHCP)

Alternative C
(Reduced Take RHCP)

Black-capped

The anticipated increase in land development is
expected to adversely impact some unknown
portion of potential black-capped vireo habitat in
the County, which is estimated to total only
492-3,591 acres. Given uncertainties about the
presence of the black-capped vireo in the
County and the small percentage of its total
habitat that occurs there, the No Action
alternative is unlikely to result in more than

Overall, adverse impacts on the black-capped
vireo would be similar to those under Alternative
A.

The maximum amount of impact and mitigation
(1,000 acres) authorized under the Proposed
RHCP represents less than 0.07% of the
potential black-capped vireo habitat in Texas
and just 0.03% of potential black-capped vireo

The black-capped vireo is not included as a
Covered Species in Alternative C; therefore,
potential impacts would be the same as
under Alternative A.

Vireo s . . . habitat in the United States. Therefore, the
negllglble-to-mmor adverse impacts on this Proposed RHCP is expected to result in
Species. negligible adverse and beneficial impact to the
black-capped vireo.
In sum, compared to No Action, the Proposed
RHCP is expected to result in a negligible
reduction in adverse impacts to the black-
capped vireo.
Development on an estimated 80,427 acres and | Overall, adverse impacts on the Evaluation Overall, adverse impacts on the Evaluation
the associated impacts to water resources may | Species would be similar to those under Species would be similar to those under
lead to a decrease in the quality of Cagle’s map | Alternative A. Alternative A.
turtle habitat and adversely affect the species. Specifically, authorized impacts to 6,238 acres Compared to Alternative B, adverse impacts
A decrease in water quality and quantity and of Covered Species habitat may result in minor, would be reduced because only 2,095 acres
impacts to caves may also adversely affect the indirect adverse impacts to water resources and | of the natural environment would be lost as a
obligate cave-dwelling Evaluation Species caves, and by extension, minor adverse impacts | result of issuing the incidental take permit.
Palaemonetes holthuisi, Seborgia hershleri, to the Evaluation Species. Thus, fewer adverse impacts on the species’
Texiweckelia relicta, Phreatoceras taylori, An estimated 7,548 acres preserved under this habitat would result.
Evaluation Rhad|nQ|:nsolltg,CTexellla brevidenta, Cicurina alternative may indirectly result in a minor Potential beneficial impacts of preserving an
Species puentecilla, and C. reclusa. improvement of water resources and preserve estimated 2,619 acres would be greater than

When landowners comply with the ESA, some
plots of habitat would be preserved as
mitigation on a case-by-case basis and may
result in minor beneficial impact on the
Evaluation Species.

The net impact to the Evaluation Species is
expected to be adverse and moderate.

some caves. Research, database, and public
awareness programs may also benefit these
species.

In sum, compared to No Action, the Proposed
RHCP is expected to result in a minor or
negligible reduction in adverse impacts to these
species.

under Alternative A but not as great as under
Alternative B. Benefits derived from scaled-
back research, database, and public
awareness programs would also be
somewhat reduced compared to Alternative
B.

In sum, compared to No Action, Alternative C
would result in a negligible reduction in
adverse impacts to the Evaluation Species.




Table ES-2. Summary of environmental consequences of each alternative, continued.
Impact Alternative A Alternative B Alternative C
Topic (No Action) (Proposed RHCP) (Reduced Take RHCP)
In.cre.ased Qevelopment and encrlof’:lchment into | Overall, adverse impacts on the Other Protected Overall, adverse impacts on the Other
wildlife habitat may result in negligible- to- Species would be similar to those under Alternative | Protected Species would be similar to those
minor adverse impacts on the American A. under Alternative A.
gzrelgruﬁéilcizn'gg:g pz?)rr?g-rtlgileeijalﬁgvr\]/kgafn d Specifically, authorized impacts to 6,238 acres of Regarding the other species in this category,
Tegaé hornert)j Iigar d ' ' potential Covered Species habitat may slightly compared to Alternative B, both adverse and
C reduce the amount of habitat presently available beneficial impacts would be reduced because
Development on an.esnmated 80,427 acres for the avian species and the Texas horned lizard, | fewer acres of the natural environment would
Other and the associated impacts to water resources | but any adverse impact would be negligible. be lost or preserved under the authorization of
Protected may result in minor adverse impacts on the Adverse effects on water resources may result in the RHCP.
Species Cascade Caverns salamander, Comal blind negligible, indirect impacts to the aquatic species.

salamander, Peck’s cave amphipod, Comal
Springs dryopid beetle, Comal Springs riffle
beetle, and fountain darter.

Mitigation for development on endangered
species habitat would result in negligible
beneficial impacts to the Other Protected
Species.

Compared to No Action, the establishment and
perpetual management of up to an estimated 7,548
acres of preserve is expected to result in a minor
or negligible reduction in adverse impacts to the
avian, amphibian, and aquatic Other Protected
Species.

Compared to No Action, Alternative C would
result in a negligible reduction in adverse
impacts to the Other Protected Species.

Socioeconomic
Resources

Over the period 2009-2039, the average
demographic and economic growth rate is
expected to be somewhat slower than seen
in the last decade. Rapid growth is
expected to resume once the economy
turns around; however, how soon this will
occur and how vigorous the recovery will be
are unknown.

County revenues and services are expected
to grow over the long term, but at a slower
average rate than seen in the last decade.

Landowners pursuing individual take
permits could expect 1- to 2-year project
delays, and costs for mitigating impacts on a
case-by-case basis may accumulate to
several millions of dollars, resulting in a
moderate adverse impact to landowners.

Processing individual permits in the County
would have a minor adverse impact on the
Service.

Demographic and economic growth would be the
same as under Alternative A.

The County would contribute an annual average of
$1,440,000 to the RHCP (range: $0 to
$2,883,869), causing the County to 1) divert funds
from other uses or 2) raise property and/or sales
tax rates. Either action would represent a minor
adverse impact on the County.

Elimination of a 1- to 2-year delay in permitting for
50% of projects and increased value of homes
proximal to RHCP preserves would have minor
beneficial impacts on the property tax base.

Up to 7,548 acres of new green open space would
become capital assets, representing a moderate
beneficial impact to the County.

Moderate beneficial financial impacts would accrue
to RHCP participants who avoid the 1- to 2-year
project delays expected under No Action.

Over 30 years, the RHCP would generate a
surplus of approximately $1,174,500.

Demographic and economic growth would be
the same as under Alternative A.

The County’s average annual contribution to
the RHCP would be reduced to $627,026
(range: $0 to $1,190,864), representing a
minor adverse impact on the County.

Elimination of a 1- to 2-year delay in permitting
for 20% of projects and increased value of
homes proximal to RHCP preserves would
have minor beneficial impacts on the property
tax base and moderate beneficial financial
impacts to RHCP patrticipants.

Up to 2,619 acres of new green open space
would become capital assets, a moderate
beneficial impact to the County.

Over 30 years, the Reduced Take RHCP would
generate a surplus of approximately $769,265.
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Chapter 1
Purpose and Need

CHAPTER 1 — PURPOSE AND NEED

1.1 INTRODUCTION

Comal County, Texas, is applying for an incidental take permit (Permit) under section
10(a)(1)(B) of the Endangered Species Act of 1973, as amended, 16 U.S.C. § 1531 (ESA), to
authorize the incidental take of two endangered bird species, the golden-cheeked warbler
(Dendroica chrysoparia) and the black-capped vireo (Vireo atricapilla)(referred to collectively
as the “Covered Species”).

In support of the Permit application, the County has prepared a draft regional habitat
conservation plan (RHCP), to cover a 30-year period. The area covered by the requested permit
(Permit Area) and the RHCP is the entirety of Comal County, Texas (Figure 1-1).

In addition to the two Covered Species, nine Evaluation Species are addressed in the RHCP, but
will not be covered by the requested Permit. These Evaluation Species are non-listed species
that have been suggested for Federal listing in citizens petitions to the Service or are sufficiently
rare within the County that a reasonable possibility exists that they will be listed during the
Permit term. The Evaluation Species are not covered by the Permit because too many
uncertainties exist regarding their distribution, biology, and threats to their survival, including
the potential impacts of actions covered by the Permit. Scientific information is lacking that
could support the level of analysis required to meet the issuance criteria for incidental take
authorization. However, the Comal County RHCP includes conservation measures, including
dedication of RHCP funds towards the study of one or more of the Evaluation Species, which
may benefit these species and help conserve them into the future. These conservation measures
may also help facilitate obtaining incidental take coverage if these species become listed in the
future and coverage for take is needed. Take of Evaluation Species could only be covered if the
County applies for and the Service grants an amendment to the Permit. The Evaluation Species
addressed in the RHCP are listed below.

Cagle’s map turtle (Graptemys caglei)

a cave-obligate decapod (Palaemonetes holthuisi)

a cave-obligate amphipod (Seborgia hershleri)

a cave-obligate amphipod (Texiweckelia relicta)

a cave-obligate beetle (Rhadine insolita)

a cave-obligate harvestman (Texella brevidenta)

a cave-obligate spider (Cicurina puentecilla)

a cave-obligate spider (Cicurina reclusa)

a cave-obligate snail (nymph trumpet; Phreatoceras taylori)

As the RHCP program proceeds, the status of these species may be monitored and assessed, and
the list of Evaluation Species may be updated. Over time, some species may be dropped from
the list and others added.
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1.2 PURPOSE AND NEED

The Proposed Action is issuance by the Service of a county-wide section 10(a)(1)(B) permit
approving the implementation of the Comal County RHCP (Proposed RHCP). Under the
Proposed RHCP, proponents of a variety of projects that could take listed species, and which
therefore must comply with the ESA, would have a voluntary means of achieving such
compliance that may be more efficient, effective, and coordinated than would be the case under
individual project approvals.

The purpose of the Proposed Action is to authorize take of federally listed species in the context
of an RHCP. Some benefits of the implementation of the proposed Comal County RHCP
include 1) contributing to and facilitating the conservation of the Covered Species while
preserving open space in the County; 2) helping conserve and obtain information about the
Evaluation Species and providing that information to the Service; and 3) providing the affected
landowners of Comal County a more efficient process for complying with the ESA compared to
individual permitting and consultation processes with the Service.

The need for the action is Comal County’s application for an incidental take permit. Section
10(a)(1)(B) of the ESA requires with respect to an application for an incidental take permit that
the Service must issue such a permit if the Service finds, after opportunity for public comment,
that the permit application and habitat conservation plan demonstrate that: (1) the taking will be
incidental; (2) the applicant will minimize and mitigate the impacts of such taking to the
maximum extent practicable; (3) the applicant will ensure that adequate funding will be available
to implement the habitat conservation plan; (4) the taking will not appreciably reduce the
likelihood of survival and recovery of the species in the wild; and (5) the measures required by
the Service as necessary or appropriate for the purposes of the habitat conservation plan will be
met.

1.3 REGULATORY FRAMEWORK
1.3.1 Endangered Species Act

Section 9 of the ESA prohibits “take” of any federally listed endangered wildlife species (16
USC 8§ 1538(a)). Take, as defined by the ESA, means “to harass, harm, pursue, hunt, shoot,
wound, Kill, trap, capture, or collect, or to attempt to engage in any such conduct” (16 USC §
1532(19)). Harm is defined in the Service’s regulations as an act which actually kills or injures a
listed species and may include “significant habitat modification or degradation where it actually
kills or injures wildlife by significantly impairing essential behavioral patterns including
breeding, feeding and sheltering” (50 CFR § 17.3). The Service defines “harass” as “an
intentional or negligent act or omission which creates the likelihood of injury to wildlife by
annoying it to such an extent as to significantly disrupt normal behavioral patterns which
include, but are not limited to, breeding, feeding, or sheltering. (50 C.F.R. § 17.3). If it is not
possible to design an otherwise lawful land use activity so as to avoid take of a listed species,
section 10(a)(1)(B) of the ESA (16 USC 81539(a)(1)(B)), authorizes the Service to issue an
incidental take permit for non-Federal projects or activities not requiring Federal authorization or
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funding. The permit allows the project proponent to take covered species, provided certain
conditions are satisfied. These conditions include the preparation of a habitat conservation plan
(HCP) outlining, among other things, the measures that the permittee will undertake to minimize
and mitigate “to the maximum extent practicable” the impacts of the taking of the species.

1.3.1.1 The Concept and Benefits of a Regional Habitat Conservation Plan

Although the ESA does not specifically mention RHCPs, the Endangered Species Habitat
Conservation Planning Handbook (HCP Handbook; USFWS and NMFS 1996) and the
Addendum to the HCP Handbook (65 FR 35241) discusses the RHCP concept. In contrast to
individual HCPs, an RHCP often covers a larger geographic area, numerous landowners, and
multiple species. Local or regional governmental entities are often the applicant/permittee, and
they commit to implement the mitigation plan contained in the RHCP. The Endangered Species
HCP Handbook states as one of its “guiding principles” that the Service encourages state and
local governments and private landowners to undertake regional and multi-species HCPs.

In addition to providing a participatory process for ESA compliance that is less burdensome for
individual landowners, several other advantages of RHCPs have been identified by the Service
(USFWS and NMFS 1996), each of which appears to be applicable to Comal County’s proposed
plan. These advantages are listed below, with the Service’s language from the HCP handbook
underlined. Each point has been expanded upon by the authors of the Proposed RHCP.

1. Maximize flexibility and available options in developing mitigation programs. Individual
projects often face limited options when developing mitigation proposals because of
individual applicants’ limited financial resources or the lack of suitable habitat available
for mitigation. Development of an RHCP facilitates a regional-scale approach to ESA
permitting that leads to conservation of less fragmented tracts of habitat that are better for
the species and potentially less costly to the applicants. The RHCP administrative entity
enjoys improved mitigation “buying power” and can pool voluntary participant payments
to acquire higher quality, contiguous tracts for conservation.

2. Reduce the economic and logistic burden of these programs on individual landowners.
The RHCP approach introduces an economy of scale in terms of the basic logistical
functions by establishing region-wide approach to impacts assessments and consolidating
many of the administrative and other HCP processing steps into one permitting process.

3. Reduce uncoordinated decision making, which can result in incremental habitat loss and
inefficient project review. The RHCP approach allows the Service to develop
standardized criteria for plan participants, facilitating the Service’s efforts to ensure that
similarly situated projects are treated similarly in terms of mitigation requirements.

4. Provide the permittee with long-term planning assurances and increase the number of
species for which such assurances can be given. The regulatory certainty that will result
from issuance of the Permit may reduce the legal and financial risks associated with
public and private development and infrastructure planning.

5. Reduce the regulatory burden of ESA compliance for all affected participants. The
Proposed RHCP will make it possible for each project that voluntarily participates in the
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plan to obtain ESA authorization through a streamlined, efficient process potentially at
less cost than obtaining individual section 10(a)(1)(B) permits and section 7(a)(2)
consultations (see the HCP Handbook [USFWS and NMFS 1996]). While HCPs
typically apply to projects without a Federal nexus, RHCP participation may streamline
projects (including those of non-Federal governmental entities) that have other Federal
nexi (e.g., a Clean Water Act section 404 permit application, Federal funding).

In addition to these benefits, the Proposed RHCP may also facilitate acquisition of Federal grants
to Comal County through the Service’s section 6 Habitat Conservation Plan Land Acquisition
Program. Comal County has already been the beneficiary of the related Recovery Land
Acquisition program. In 2007, Comal County applied for and received a $652,312.50 Recovery
Land Acquisition Grant to purchase the 288.25-acre (117-hectare) Morton tract, which contains
high-quality golden-cheeked warbler habitat and lies within a larger block of potential warbler
habitat.” The County will preserve and manage the Morton tract (now the Morton Preserve) to
benefit the golden-cheeked warbler and any other federally listed species potentially affected by
activities on the property. Conservation of the Morton Preserve occurred apart from the
County’s request for an incidental take permit; however, the biological value of the Morton
Preserve may be enhanced by the implementation of the conservation measures described in the
draft RHCP.

1.3.2 National Environmental Policy Act

Issuance of a section 10(a)(1)(B) incidental take permit is considered a major Federal action and
is therefore subject to requirements of the National Environmental Policy Act of 1969 (NEPA).
The NEPA process ensures the analysis of all potential effects of the Federal action on the
human environment through the preparation of an impact analysis document, in this case an EIS.
The scope of the EIS covers the direct, indirect, and cumulative effects of incidental take and
mitigation, as well as minimization measures proposed in the Comal County RHCP. NEPA
requires that a reasonable range of alternatives be analyzed and that public participation is
included in the planning and implementation of all actions.

1.3.3 Texas State Law Relevant to Regional Habitat Conservation Plans

Texas state law includes requirements for a local government’s role in developing, adopting,
approving, or participating in an RHCP (Senate Bill 1272, codified as Subchapter B, Chapter 83
of the Texas Parks and Wildlife Code). Chapter 83 requires the governmental entity
participating in an RHCP to establish a Citizens Advisory Committee, appoint a Biological
Advisory Team, comply with open records/open meetings laws, comply with public hearing
requirements, provide a grievance process to Citizens Advisory Committee members, and
acquire designated preserves by specific deadlines.

* Because the Morton tract (now the Morton Preserve) was acquired with ESA section 6 grant funds, it will not be
used as mitigation or to generate mitigation credits in the RHCP.
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Under Chapter 83, governmental entities participating in an RHCP are prohibited from:

« Imposing any sort of regulation related to endangered species (other than regulations
involving groundwater withdrawal) unless that regulation is necessary to implement an
RHCP for which the governmental entity was issued a Federal permit (Texas Parks and
Wildlife Code § 83.014(a)).

« Discriminating against a permit application, permit approval, or request for utility service
to land that has been designated a habitat preserve for an RHCP (Texas Parks and
Wildlife Code § 83.014(b)).

« Limiting water or wastewater service to land that has been designated as habitat preserve
(Texas Parks and Wildlife Code § 83.014(c)).

e Requiring a landowner to pay a mitigation fee or set aside, lease, or convey land as
habitat preserve as a condition to the issuance of a permit, approval, or service (Texas
Parks and Wildlife Code § 83.014(d)).

In addition to the above prohibitions, Chapter 83 stipulates that the mitigation included in an
RHCP, including any participation fee and the size of the habitat preserve, must be based on the
amount of harm to each endangered species the plan will protect. However, after notice and
hearing, an RHCP may include such measures if they are based on the Service’s recovery criteria
for the species covered by the plan (Texas Parks and Wildlife Code § 83.105).

Chapter 83 also stipulates that governmental entities participating in an RHCP must demonstrate
that adequate sources of funding exist to acquire the land for designated habitat preserves within
four years, or the voters must have authorized bonds or other financing in an amount equal to the
estimated cost of acquiring all of the land needed for habitat preserves within four years (Texas
Parks and Wildlife Code § 83.018). The four-year deadline is calculated from the time that a
particular parcel is designated as proposed habitat preserve, a provision that gives governmental
entities flexibility to acquire preserves as the plan is implemented.

1.4 DECISION NEEDED

The Service will decide whether to issue the Permit, which authorizes take of the Covered
Species associated with the implementation of the Comal County RHCP. The Service’s findings
will be released in a record of decision.
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CHAPTER 2 — ALTERNATIVES

21 ALTERNATIVES DEVELOPMENT

Federal regulations require the EIS to examine all reasonable alternatives to the Proposed Action,
including “No Action” (40 CFR 1502.14). The “No Action” analysis is needed to provide a
benchmark against which the environmental effects of the action alternatives can be measured.
Reasonable alternatives include those that are practical or feasible from a technical and economic
standpoint and using common sense. Furthermore, reasonable alternatives, with the exception of
No Action, must fulfill the purpose and need for an action to warrant definition as reasonable and
worthy of detailed environmental impact analysis.

Three alternatives meet these criteria and were selected for analysis in this EIS:
« Alternative A — No Action
e Alternative B — Proposed Comal County RHCP (Proposed Action)
e Alternative C — Reduced Take RHCP

2.2 ALTERNATIVE A-NO ACTION

Under the No Action alternative, a county-wide RHCP would not be implemented, and a county-
wide section 10(a)(1)(B) incidental take permit would not be issued. Compliance with the ESA
in Comal County would continue to be conducted on a piecemeal basis. Non-Federal entities
may elect to avoid take by avoiding endangered species habitat during the planning and
construction phases of development projects (i.e., take-avoidance), or they may work with the
Service to prepare individual HCPs for section 10(a)(1)(B) incidental take permits when take
cannot be avoided. While habitat for federally listed species would likely be preserved as a
result, this would be accomplished on a project-by-project basis, and would more likely result in
relatively small and isolated tracts of undisturbed habitat.

Take-avoidance approaches have both advantages and disadvantages for the landowner. Simply
avoiding take spares the landowner from participating in the long, complicated, and often costly
HCP process. However, avoiding take may be extremely expensive or even infeasible if project
objectives are to be met. The landowner is also vulnerable, having no legal protection if the
project is later determined to cause a taking of a listed species, since there has been no Federal
authorization for take. Securing an individual section 10(a)(1)(B) permit provides legal
protection for incidental take, but the application process is lengthy (an estimated one to two
years on average), often causing significant project delays, and preparation of the HCP and
mitigation for the taking can be costly. While consultation under section 7(a)(2) could be a
quicker option for incidental take authorization, such authorization could only be obtained for
private entities if other Federal authorization or funding were necessary, and such authorization
may not extend to all portions of the project that may impact listed species or listed species
habitat.
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23 ALTERNATIVE B - PROPOSED COMAL COUNTY RHCP (PROPOSED
ACTION)

Under Alternative B, the Service could approve the Proposed RHCP and issue a section
10(a)(1)(B) incidental take permit to Comal County. The Permit would be held by the County
and cover a 30-year period starting from the date of issuance. The RHCP, which would be
implemented by Comal County, would likely streamline authorization of incidental take in areas
of potential Covered Species habitat resulting from activities described in Chapter 3 of the
RHCP. Participation in the RHCP would be voluntary; the Service would continue to process
applications for individual section 10(a)(1)(B) incidental take permits for those who choose not
to participate in the RHCP.

The Proposed RHCP would likely streamline ESA compliance by coordinating and standardizing
mitigation efforts for incidental take of the Covered Species. Moreover, the RHCP may decrease
fragmentation of Covered Species habitat by preserving larger, more contiguous areas of habitat
than would be expected from small, individual efforts. Through the RHCP, Comal County
would preserve and manage, in perpetuity, habitat for the Covered Species within Comal County
and support research and public awareness programs. These programs would be designed to
assess species status within the RHCP preserve system, evaluate the effectiveness of the RHCP,
and heighten public awareness of the need to conserve endangered and rare species within the
County. Essential features of the RHCP are discussed below.

Minimization Measures for the Covered Species: Clearing activities in, or within 300 feet (91.4
meters) of, Covered Species habitat, as determined by the landowner and the RHCP
administrator from on-site assessments, would be conducted only during the time of year when
the species are not present, unless a breeding season survey performed according to Service
protocols by an ESA section 10(a)(1)(A)-permitted biologist indicates that no golden-cheeked
warblers or black-capped vireos are present within 300 feet of the desired activity. Construction
activities within, or within 300 feet of, Covered Species habitat may be conducted during the
time of year when either species are present, as long as such construction follows permitted
clearing conducted outside the relevant Covered Species’ breeding season in a reasonably
prompt and expeditious manner indicating a continuous activity.

Golden-Cheeked Warbler: Under Alternative B, incidental take would be authorized for impacts
to as many as 5,238 acres (2,120 hectares) of golden-cheeked warbler habitat over the 30-year
life of the Proposed RHCP. This acreage estimate is based on the assumption that 50 percent of
the impacts to golden-cheeked warbler habitat in Comal County would be authorized through the
RHCP. The County would mitigate for impacts to golden-cheeked warbler habitat by
establishing a system of permanent preserves within the County that would serve as a
conservation bank for impacts covered by the RHCP. Conservation credits from the bank would
be sold to RHCP participants as mitigation for project impacts to the golden-cheeked warbler.
The mitigation ratio would vary according to various conditions, including habitat quality, with
an estimated 80 percent of participating projects mitigating at a ratio of 1:1, 15 percent
mitigating at 2:1, and 5 percent mitigating at 3:1. Based on this premise, it is estimated that
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approximately 6,548 acres (2,650 hectares) of preserves could be established to mitigate for
5,238 acres of impact to golden-cheeked warbler habitat.

Black-Capped Vireo: To date, no records for this species exist for Comal County; however, it is
reasonably certain that black-capped vireos do occur there because suitable habitat is present
(although estimates of the amount of habitat are relatively small), and black-capped vireos have
been recorded in neighboring counties. When a proposed participant project is likely to impact
the black-capped vireo or its habitat, incidental take would be authorized for impacts to as many
as 1,000 acres (405 hectares) of black-capped vireo habitat over the 30-year life of the Proposed
RHCP. The County will mitigate those impacts in one of the following ways:

e Acquisition of credits from a Service-approved conservation bank for the black-capped
vireo the service area of which includes Comal County or, in the event the service area
does not include Comal County, if the Service has specifically approved the sale of
credits to Comal County.

e Acquisition (in fee title or easement) and operation, management, and monitoring in
perpetuity of habitat for the black-capped vireo, including as a component of a preserve
also providing habitat for the golden-cheeked warbler.

« On a case-by-case basis, acceptance of conservation bank credits held by an applicant
and not previously used as mitigation for prior ESA authorizations.

e On a case-by-case basis, with prior Service approval, acceptance of conveyance of fee
title or perpetual conservation easement on black-capped vireo habitat in lieu of
participation fees under the RHCP.

In all events, no impacts to the black-capped vireo will be authorized through the RHCP unless
and until sufficient black-capped vireo conservation credits have been obtained in one or more of
the foregoing manners.

Participation: Participation in the Proposed RHCP would be voluntary and is estimated to range
from 20 to 50 percent (see Chapter 2, Section 2.3 for the rationale for this estimate). To ensure
that the amount of take covered by the Permit is not underestimated, the RHCP assumes that
future participation will be at the high end of that range; that is, 50 percent. In the event that
demand for participation in the Proposed RHCP is higher than 50 percent, a future amendment of
the Permit to authorize additional take and mitigation may be necessary.

The level of expected voluntary participation in the Proposed RHCP is impossible to predict with
precision at this time because few data are available from previous efforts. The one example
available is the Balcones Canyonlands Conservation Plan in Travis County, but the
circumstances surrounding that plan are very different from those in Comal County. Landowner
enrollment in the Travis County plan has averaged less than 10 percent participation (pers.
comm., Kevin Connally, Balcones Canyonlands Conservation Plan, to SWCA, 2008). Comal
County expects the Proposed RHCP to attract more participants than Travis County’s plan for
several reasons.
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First, Travis County has had a low participation rate in part because prolonged controversy
stretched plan development over a very long period; the entire process from initiation to the final
authorization took nearly a decade to complete. This was a period of very rapid growth, and
many landowners had pursued and acquired individual section 10(a)(1)(B) permits before the
regional plan could be finalized. In contrast, the Comal County RHCP is being started earlier in
the population growth curve for the planning region and is generating less controversy. Comal
County also has the advantage of learning from the Travis County experience and anticipates a
much shorter timeframe from plan initiation to authorization.

Other factors that will encourage more participation from Comal County landowners in the
RHCP than was realized in Travis County is the long average time for completion of individual
section 10(a)(1)(B) permits today, compared to a decade ago. Individual permits today often
take over two years from permit application to actual permit issuance. Given this long
timeframe, landowners in Comal County are less likely to pursue individual permits than did
their counterparts in Travis County several years ago. With the RHCP in place, participant
applications are likely to be approved in three months or less. Avoiding lengthy project delays is
expected to be a strong incentive for landowner participation in the Comal County RHCP. In
addition, the landowner community is far more aware of ESA requirements and the need for
compliance than was apparent a decade ago. Finally, the costs for participation in this RHCP are
expected to be generally less than the costs of obtaining individual permits. Given these
circumstances, it is not unreasonable to assume that the RHCP participation rate in Comal
County will exceed that seen in Travis County.

Anticipating the level of participation is an important, but not critical, factor in estimating the
amount of impact, or “take,” that will be authorized by the proposed incidental take permit and
mitigated by the RHCP conservation measures. As stated earlier in this chapter, to ensure that
the proposed measures are adequate to mitigate the level of take eventually authorized under the
Permit, this RHCP assumes a participation rate of 50 percent.

Demand for participation in the Proposed RHCP may exceed that contemplated for the Proposed
Alternative. This may occur for two reasons. First, it is possible that the estimate of future
development within potential habitat is conservative. For example, the model used to make that
estimate may not account for larger-scale clearing of ranches in anticipation of development
even where that development is not imminent. Similarly, the model allocates impacts with the
construction of new buildings, but the practical reality is that the impact associated with a large
number of structures often happens over a brief period of time, even though actual construction
may continue for years (exterior and interior finishing, landscaping, etc.). Second, it is possible
that participation rates will be higher than the 50 percent projected for RHCP planning purposes.
For these reasons, an explicit component of the Proposed RHCP is the possible future
amendment of the Permit to authorize additional take and mitigation as may be necessary to meet
actual demand. Such a Permit amendment could be sought by the County during the term of the
original Permit at its discretion as events warrant. Such a Permit amendment would be a major
amendment requiring additional analysis under NEPA, and an additional opportunity for public
comment. With respect to any such future amendment, the County would be responsible for
conducting any required analyses. The Service would provide technical assistance and
expeditious processing.
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Financial Plan: According to the financial plan® (see Chapter 7 of the RHCP), over the 30-year
life of the Proposed RHCP, funding would come primarily from participation fees, including sale
of conservation credits ($88,230,447); endowment investment return ($3,575,000); and direct
County contributions ($43,282,535). Costs would be incurred to administer the RHCP
($2,973,463), acquire preserve land ($107,083,312), manage the preserves ($6,474,852),
establish an endowment to support preserve management in perpetuity ($16,500,000), and fund
research and public awareness programs ($643,964). Income would total $135,087,982 and
costs would total $133,913,468, for a positive balance of approximately $1,174,500.

24  ALTERNATIVE C - REDUCED TAKE RHCP

The Reduced Take RHCP would be the same as the Proposed RHCP except:
« fewer species (one rather than two) would be covered by the incidental take permit;

« the amount of covered take, and the mitigation required for the take, would be reduced,;
and

« the anticipated participation rate would be at 20 percent, the low end of the range
identified above and discussed in Section 2.3 of this document. Compared to the
Proposed RHCP, a lower participation rate in this alternative is consistent with the
reduced number of species and amount of take covered by the permit.

This alternative assumes that the Covered Species would be limited to the golden-cheeked
warbler. The black-capped vireo would not be covered by the requested permit. This may be
justified because of uncertainty regarding the occurrence of the species in Comal County; a
relatively small amount of suitable black-capped vireo habitat is present in the County, and the
bird has not been recorded there. As a result, very little is known about the species’ distribution
and population size in Comal County.

Mitigation for 2,095 acres (848 hectares) of impact would include the establishment of up to an
estimated 2,619 acres (1,060 hectares) of preserves. Similar to Alternative B, the mitigation ratio
in Alternative C would vary according to various conditions, including habitat quality, with an
estimated 80 percent of participating projects mitigating at 1:1, 15 percent mitigating at 2:1, and
5 percent mitigating at 3:1. Once the mitigation credits (an estimated 2,619 credits) were
exhausted, no additional take or mitigation would be authorized for the golden-cheeked warbler
under the plan without an amendment to the RHCP and permit. The research and public
awareness programs identified in the Proposed Action would also occur under this alternative,
except on a lower scale with less allotted funding (see following section).

> All financial projections provided in the Proposed RHCP or authorized under the RHCP are estimates intended to
demonstrate that the plan is financially feasible. The financing plan presented in the Proposed RHCP is illustrative
and is not substantially prescriptive of the timing, size, or nature of actions that may be taken or authorized under the
RHCP. Specific elements of the overall financing plan may change over the 30-year plan period, and the County
will re-evaluate the financing plan annually to ensure adequate funding and appropriate disposition of excess
revenues to meet the requirements of its incidental take permit, should such permit issue.
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Financial Plan: The Reduced Take RHCP would rely on the same funding mechanisms and
incur the same types of costs as the Proposed RHCP, only at reduced levels.® Income is
estimated as follows: participation fees, including sale of conservation credits ($35,288,644);
endowment investment return ($1,430,000); and direct County contributions ($18,810,770).
Costs would be incurred to administer the RHCP ($2,402,558), acquire preserve land
($42,826255), manage the preserves ($2,589,879), establish an endowment to support preserve
management in perpetuity ($6,600,000), and fund research and public awareness programs
($515,171). Income would total $55,529,414 and costs would total $55,124,166, for a positive
balance of $405,248.

2.5 ALTERNATIVES NOT SELECTED FOR ANALYSIS

NEPA requires rigorous and objective evaluation only of reasonable alternatives that are
practical or feasible from the technical and economic standpoint (40 CFR 1502.14(a)). This
section describes alternatives that were eliminated from detailed study under this standard and
briefly discusses the reasons for their having been eliminated. Elements common to each of the
alternatives not carried forward for detailed analysis include:

1. Plan Area: Comal County (359,328 acres; 145,415 hectares).
2. Permit Term: 30 years (2010-2040).
3. Species Included: Covered Species, Evaluation species.

o Covered Species are the only species for which incidental take would be authorized.
All action alternatives include the golden-cheeked warbler and some include the
black-capped vireo as Covered Species.

« Evaluation species include petitioned karst species and Cagle’s map turtle; some
limited RHCP funds would be expended on tracking and evaluating status of
Evaluation Species.

4. Preserve Acquisition Strategy and Criteria

e Preserve acquisition could be a combination of fee simple acquisition and/or
conservation easement(s).

e Minimum preserve size: 500 acres.

o Perpetual management and monitoring of all preserves based on Service-approved
operation, management, and monitoring plans.

5. Cost Recovery

e Costs of the RHCP would be generated through a possible combination of
participation fees, tax benefit financing, private contributions, tax appreciation notes,
and open space acquisition bonds.

® Like the funding plan described in the Proposed RHCP Alternative, the funding plan included in the Reduced Take
RHCP Alternative is intended to be illustrative and is not substantially prescriptive of the timing, size, or nature of
actions that may be taken or authorized under the Reduced Take RHCP.
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6. Muitigation and Participation Fees

« Mitigation fees would be based on the amount of species habitat impacted by a
project and would be determined by a Service-authorized County representative;
actual per-acre fees to be determined and may increase or decrease as the market
allows; County may accept preserve land in lieu of fees if appropriate and in line
with goals and objectives of the RHCP.

2.5.1 Maximum Mitigation with Predetermined Preserves

This alternative was designed to reduce impacts to the listed species and the short- and long-term
financial obligations of the County for the administration and implementation of the RHCP.
Compared with the Proposed RHCP, the alternative would provide similar benefits to Comal
County in terms of streamlining the development process relative to compliance with the ESA, it
would provide a greater measure of protection (larger preserve system) for the Covered Species,
and would authorize more take of the golden-cheeked warbler.

In this alternative, a “target area” for preserve acquisition would be identified in the RHCP and
Comal County would agree, up-front, to acquire or otherwise protect and manage in perpetuity
approximately 10,500 acres (4,249 hectares) of golden-cheeked warbler preserves (while habitat
acquisition would be primarily focused on high-quality golden-cheeked warbler habitat, black-
capped vireos would likely benefit as well). This amount of preserved habitat would fully
mitigate (at a 1:1 ratio) the take of the golden-cheeked warbler, county-wide, over the 30-year
life of the RHCP in all habitat areas that were not included in the 10,500-acre preserve system.
Once the RHCP was in place, under this alternative, development would be allowed outside the
designated preserve area without the need for individual take permits under the ESA.

The premise of this alternative recognizes that, by protecting an appropriate amount of high-
quality habitat for the golden-cheeked warbler up-front, the impacts caused by development in
the remainder of the permit area would be adequately minimized and mitigated. In addition, this
alternative recognizes that the upfront purchase of preserves would be more cost effective than if
the preserves were purchased over time.

As with the Proposed RHCP, this alternative would seek a permit allowing for up to 1,000 acres
of black-capped vireo habitat to be impacted over the life of the RHCP. To mitigate for take
associated with this impact, a mitigation program would be established in which participation
fees would be collected prior to land disturbance for anticipated impacts to black-capped vireo
habitat. Opportunities would be assessed annually, including within designated golden-cheeked
warbler preserves, for using these accumulated funds to acquire, create, restore, enhance, and
manage protected black-capped vireo habitat at a 1:1 mitigation ratio.

Alternative Summary:

Preserve System Size: 10,500 acres of golden-cheeked warbler habitat at 30-year permit
term

Comal County
2-7 Regional Habitat Conservation Plan
Draft Environmental Impact Statement



Chapter 2
Alternatives

Take Authorized: All take of golden-cheeked warbler occurring outside of designated
RHCP preserves; up to 1,000 acres for the black-capped vireo

Acquisition Schedule:  Four years’
Initial Acquisition Costs: $157,500,000 (10,500 acres @ $15,000/acre)

Alternative 2 was rejected for the following reasons:

o At the present time it is not feasible to identify all the preserve land needed to meet the
goals of the alternative within the time frame designated for preserve acquisition;

o The costs associated with acquiring all the needed land and mitigation credits in such a
short timeframe and before the RHCP generates substantial income to help defray costs
would not be economically feasible for the County.

2.5.2 Moderate Mitigation with Predetermined Preserves

This alternative would include the purchase up-front, and perpetual protection of approximately
5,250 acres (2,125 hectares) of high quality golden-cheeked warbler habitat. This amount of
preserved habitat would authorize 5,250 acres of incidental golden-cheeked warbler take ata 1:1
mitigation ratio. Black-capped vireo take would be authorized and mitigated with a conservation
bank similar to that described for the Proposed RHCP and the Maximum Mitigation with
Predetermined Preserves Alternative. This alternative would require lower expenditures in the
first four years of the RHCP than the Maximum Mitigation with Predetermined Preserves
Alternative, and allows the County to more closely balance its need to acquire preserve lands
based on the demand for incidental take authorization. While this alternative would not be as
expensive as the Maximum Mitigation with Predetermined Preserves Alternative due to the
lesser amount of eventual preserve acreage anticipated, accelerating land prices throughout the
30-year life of the RHCP would still result in higher land acquisition costs compared to
purchasing preserves upfront.

As with the Maximum Mitigation with Predetermined Preserves Alternative, this alternative
would seek a permit allowing for up to 1,000 acres of black-capped vireo habitat to be taken over
the life of the RHCP. To mitigate for this take, a mitigation program would be established in
which participation fees would be collected prior to land disturbance for anticipated impacts to
black-capped vireo habitat. Opportunities would be assessed annually for using these
accumulated funds to acquire, create, restore, enhance, and manage protected black-capped vireo
habitat at a 1:1 ratio.

Alternative Summary:

Preserve System Size: 5,250 acres of golden-cheeked warbler habitat at 30-year permit
term

" State law includes a provision that predetermined preserves in HCPs must be purchased no later than within four
years of the permit being issued (Texas Parks and Wildlife Code, § 83.018(c)).
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Take Authorized: 5,250 acres for the golden-cheeked warbler; up to 1,000 acres for
the black-capped vireo

Acquisition Schedule: 1,000 acres initial acquisition (2011), 4,250 acres (1,720 hectares)
added to preserve system by 2015

Initial Acquisition Costs: $15,000,000 in 2011 (1,000 acres @ $15,000/acre); up to
$85,000,000 more by 2013 (4,250 acres @ $20,000/acre)

This alternative was rejected because the costs associated with acquiring all the needed land and
mitigation credits in such a short timeframe and before the RHCP generates substantial income
to help defray costs would not be economically feasible for the County.

2.5.3 Land Use Zoning-Based RHCP

Under this alternative, an RHCP would be developed based on land use regulation. The County
would identify areas significant to the conservation of the Covered Species, and through a land
use regulation effort, limit development activities in those areas. This alternative was designed
to reduce take of the listed species; however, it was considered primarily because precedents
exist in other states for this approach, most recently by a proposed zoning-based, county-wide
Multi-species Conservation Plan in Pima County, Arizona (RECON 2006). This regulation-
based alternative would be modeled on the Pima County Multi-species Conservation Plan, which
is summarized below.

Pima County has a zoning ordinance in place that regulates land use in all unincorporated areas
of that County within its jurisdiction, over 600,000 acres (242,800 hectares). The existing
zoning pertains unless a developer submits a request to change the zoning on an area or to
increase the density above that for which it is already zoned. In that case, if the area falls within
a new county-wide Conservation Land System, new conditions apply. The Conservation Land
System, which was developed by Pima County in collaboration with Federal, state, and
municipal land management entities, classifies some 2 million acres (809,000 hectares) within
that County into seven categories, each with accompanying conservation guidelines. In the most
restrictive categories (Biological Core Management Areas, Special Species Management Areas,
and Important Riparian areas), from 80 to 95 percent of the total acreages in those categories
must be conserved or enhanced as wildlife habitat, depending on the classification.
Development on any given property is restricted to the least sensitive portions of that property.

Under this alternative, Comal County would establish a land use regulation program, including
expanded authority for issuing land use-related discretionary permits and a system for
monitoring compliance and enforcing sanctions for violations. Adherence to regulations
designed to protect conservation values—specifically those pertaining to the species covered by
the RHCP—would provide a mitigation framework for take authorized by the requested
incidental take permit. Participation in the RHCP would not be voluntary because the land use
regulations would apply to all property within the County’s jurisdiction. Compared to the
Proposed RHCP, the amount of covered take, the mitigation required for the take, and the costs
associated with mitigation would likely be reduced (depending on the outcome of the land use
regulation process); annual expenditures for administration and implementation of the RHCP
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would likely increase due to the initial efforts to develop the regulations and to monitoring of
land use compliance; and the anticipated participation rate would be higher as adherence to the
land use regulations would be required.

This alternative would provide benefits to the County in terms of streamlining the development
process relative to compliance with the ESA, and it would provide a significant measure of
protection for the Covered and Evaluation Species. However, the alternative was rejected
because, at this time, the County does not have sufficient authority under state law to regulate
land use for conservation purposes. In Texas, a county has only the authority expressly granted
it by the state constitution or state statutes. No county in Texas has general ordinance-making
authority, although in several cases, the state legislature has authorized a county or counties to
enact rules or ordinances in regard to a specific issue. For example, certain counties may adopt
zoning ordinances in limited areas around particular features, such as Padre Island beachfront or
specific lakes (Texas Local Government Code, Chapter 231). The regulatory authority granted
to all counties in the state is limited to automotive wrecking and salvage yards (Texas
Transportation Code § 396.041), wild animals (Local Government Code § 240.002), mass
gatherings (Health and Safety Code, Chapter 751), and residential subdivision plats® in
unincorporated areas (Local Government Code, Chapter 232). Specifically, a subdivision plat
must be approved by the county commissioners court and filed with the county clerk as a
permanent real property record, where it may be used for land title research, land sales, or
property tax purposes. Before approving a plat, a commissioners court may require rights-of-
way on subdivision roads, reasonable specifications on road construction and drainage
infrastructure, and purchase contracts to specify the availability of water (Local Government
Code § 232.003). Clearly, this limited authority does not include the right to establish land use
regulation to protect conservation values.

2.5.4 County-only RHCP Alternative

Under this alternative, the RHCP would cover only listed species impacts associated with
activities of Comal County, such as road construction and maintenance and flood-control
projects. While Comal County will occasionally require ESA authorization for its infrastructure
projects, it was determined that the long-term demand associated with County-only projects will
be insufficient to establish a meaningful preserve system for the covered species. For example,
the County recently provided mitigation for activities relating to a flood-control project on a
tributary to Dry Comal Creek, but it was able to provide satisfactory mitigation on-site and with
a relatively small number of acres. In addition, this alternative would not materially reduce the
workload of the Service relating to processing ESA authorizations within the County, nor would
this alternative have the effect of encouraging broader compliance by providing more efficient
ESA compliance alternatives to other governmental and non-governmental entities within the
County. For the foregoing reasons, this alternative was rejected for further analysis.

8 A plat is a legal document that includes a map of the subdivided property and public improvements, such as streets
or drainage infrastructure.
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26 COMPARISON OF ALTERNATIVES CARRIED FORWARD FOR
DETAILED ANALYSIS

Table 2-1 compares the major elements of:
« Alternative A — No Action
e Alternative B — Proposed Comal County RHCP (Proposed Action)
e Alternative C — Reduced Take RHCP
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Table 2-1.

Comparison of alternatives considered.

Alternative Elements

Alternative A — No Action

Alternative B — Proposed RHCP

Alternative C — Reduced Take RHCP

Covered Species

Estimated Golden-cheeked
Covered Warbler
Take over Black-capped
Life of RHCP  vjireq
Mitigation or  Golden-cheeked
Conservation ~ Warbler
Measures
Black-capped
Vireo

All federally listed species in the County in
individual sections 7 and 10(a) consultations.

Sections 7 and 10(a) authorized incidental take
unknown in frequency, but expected to occur.

Sections 7 and 10(a) authorized incidental take
unknown in frequency, but expected to occur.

For projects consulting with the Service, for every
acre of habitat disturbed at least 1 acre of habitat
would be protected on a case-hy-case basis.

For projects consulting with the Service, for every
acre of habitat disturbed an acre of habitat would
be protected on a case-by-case basis.

Golden-cheeked warbler
Black-capped vireo

Direct and Indirect Impacts: 5,238 acres.

Direct Impacts: 1,000 acres.

To mitigate for 5,238 acres of impact at varying
mitigation ratios, establish an estimated 6,548
acres of preserve(s)/conservation bank(s) in the
County. Impacts to warbler habitat would be
primarily mitigated at a mitigation-to-take ratio of
1:1 (up to 3:1 in some instances; see Section
4.3.1.3in RHCP).

To mitigate for 1,000 acres of impact, acquire
credits from a Service-approved conservation
bank; acquire, preserve, and manage in
perpetuity black-capped vireo habitat; and
acknowledge black-capped vireo conservation
bank credits owned by an applicant. Impacts to
black-capped vireo habitat would be primarily
mitigated at a 1:1 ratio (up to 2:1 mitigation-to-
take ratio in some instances; see Section 4.4.1.2
in RHCP).

Golden-cheeked warbler
Direct and Indirect Impacts: 2,095 acres.
Not covered for take.

Establish preserve(s)/conservation bank(s) in the
County. Impacts to warbler habitat would be
primarily mitigated at a 1:1 ratio.

Not covered for take; no mitigation required.

Research Program None. Fund and manage research $10,000/yr for a Fund and manage research $8,000/yr for a
cumulative cost of $429,309. cumulative cost of $343,447.

Public Awareness Program None. Fund and manage public awareness programs Fund and manage public awareness programs
$5,000/yr for a cumulative cost of $214,655. $4,000/yr for a cumulative cost of $171,724.

Endowment None. Establish a total endowment of $16,500,000 by Establish a total endowment of $6,600,000 by end
end of Year 30. of Year 30.

Finances Costs Costs of consultations and mitigation borne by $133,913,468 $55,124,166

Income project proponents on a case-by-case basis. $135,087,982 $55,529,414
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CHAPTER 3 — AFFECTED ENVIRONMENT

3.1 GENERAL DESCRIPTION OF COMAL COUNTY

Comal County comprises approximately 366,945 acres (148,497 hectares) in central Texas (see
Figure 1-1).° While the entire county will be covered by the requested Permit,’® potential habitat
for the listed and other rare/endemic species in the County occurs primarily west of Interstate 35
in the Balcones Canyonlands Level IV ecoregion (Figure 3-1).** This ecoregion encompasses
the area of potential effect for the impact analysis presented in Chapter 4.

Elevation within Comal County ranges from approximately 600 to 1,500 feet (183 to 457 meters)
above mean sea level and, in general, gradually increases from east to west. Lowest elevations
occur in the east and southeast, in the Northern Blackland Prairie ecoregion, where the
topography is mostly flat to gently rolling (Figure 3-1). The highest elevations occur on hilltops
in the central and western portions of the County in the Balcones Canyonlands ecoregion.
Topography in that ecoregion is gently rolling to hilly, with steep slopes present on the margins
of some stream valleys where erosion has downcut local bedrock. Sharply dividing the two
ecoregions is the Balcones Escarpment, a narrow, rugged belt of hills created by a series of
parallel faults.

Comal County occurs within a temperate, humid, subtropical region. Winters tend to be mild,
with an average minimum in January of 39°F (3.8°C), and an average maximum temperature in
July of 95°F (35°C) (Comal County 2008). Annual rainfall in the County is approximately 32.8
inches (83.3 centimeters) (TPWD Undated-a). Prevailing winds are from the south-southwest.
Major weather threats include extended dry periods, flash flooding, and tornados.

Land use in Comal County is primarily undeveloped woodland, with cropland mainly
concentrated in the south-southeast. Urban areas occur primarily in the northern and
southeastern portions of the County. In 2006, the estimated population of Comal County was
101,181 (FedStats 2007), with 106,080 projected for 2007 (Texas State Data Center and Office
of the State Demographer 2007). As of January 1, 2009, the population of Comal County was
estimated by Texas State Data Center to be 112,190 (Texas State Data Center and Office of the
State Demographer 2010). The largest communities are New Braunfels (58,159), Canyon Lake
(19,559), and Bulverde (5,060). Comal County is included in the San Antonio Metropolitan
Statistical Area (San Antonio MSA), which covers eight counties in the south-central region of
Texas.

% This total acreage includes 355,148 acres (143,723 hectares) of land and 11,797 acres (4,774 hectares) of water.

19 The permit area includes portions of the County that currently are not known to contain federally listed species or
their habitat. This was done to facilitate any needed amendments to the RHCP and the requested Permit should such
species or their habitat occur in those areas in the future.

1 evel IV ecoregions are subdivisions of larger Level 11 ecoregions. Comal County falls within the Balcones
Canyonlands subdivision of the Edwards Plateau Level Il ecoregion, and within the Northern Blackland Prairie
subdivision of the Texas Blackland Prairie Level Il ecoregion.
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32 IDENTIFICATION OF THE AFFECTED ENVIRONMENT (IMPACT
TOPICS)

The description of the affected environment establishes the current environmental conditions
considered by the Service to be affected by the alternatives, including the Proposed Action
(USFWS 2007a). Guidance provided in a Department of the Interior agency directive
concerning NEPA analysis states that the affected environment should describe only those
resources that may cause impact or be affected if the Proposed Action or alternatives are
implemented (U.S. National Park Service 2001). If specific resources would not be affected or
impacts would be negligible (impact is at a low level of detection), they should be listed as
“issues and impact topics considered but dismissed,” but not described or analyzed in detail in
the Affected Environment and Environmental Consequences chapters of the EIS.

In identifying which resources have the potential to be affected by the alternatives it is important
to keep in mind that NEPA regulations require that No Action be used as the basis of comparison
to judge the potential impacts of the action alternatives. If no difference is anticipated between
the future condition under No Action and the action alternatives, then there is no impact to
analyze. It is imperative, therefore, to clearly understand and articulate the assumptions used in
defining No Action. In the case of this EIS, it is understood that human population growth and
associated commercial and residential development will proceed in Comal County whether or
not an RHCP is implemented. This is because landowners with endangered species issues will
have the ability to develop their property and remain in compliance with the ESA through
alternative means (avoidance, ESA section 7 consultation, or individual HCPs), regardless of
whether the Service issues the Permit and approves implementation of the Proposed RHCP.
Landowners may also develop their property without regard for potential endangered species
habitat, and thereby risk violation of section 9 of the ESA. Issuing the requested Permit is not an
“indispensable prerequisite” or an “essential catalyst” for economic development in the
County;* only the most general causal relationship can be established between issuance of the
Permit and potential impacts of development.*® This critical consideration limits the affected
environment to those resources for which a causal relationship can be reasonably established
between such resources and the take authorized by the requested Permit, the proposed mitigation,
and funding and management of the RHCP.

12 In City of Davis v. Coleman, the court found that effects of a proposed action must be included in the
environmental review when the action is an “indispensable prerequisite” or an “essential catalyst” to those effects
(521 F.2d 661 (9th Cir. 1975) (City of Davis)). By inference, it is reasonable to assume that if a proposed action, in
this case, issuance of an incidental take permit to Comal County is not an “indispensable prerequisite” or an
“essential catalyst” to effects (in this case, general effects of land development in Comal County), then the resources
affected by general land development in the County need not be analyzed in this EIS.

B 1t is possible that the greater efficiency and lower cost of ESA compliance offered by the RHCP could affect the
timing and/or footprint of specific development projects. Development may happen either somewhat faster than
under the No Action alternative, or the footprint of development may be different than under the No Action
alternative. Conversely, implementation of the RHCP will encourage increased compliance with the ESA by
providing a more efficient alternative for ESA authorization. The existence of the RHCP may, in fact, increase
compliance and, therefore, decrease unmitigated loss of Covered Species habitat.
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Accordingly, and consistent with Council on Environmental Quality (CEQ) regulations, in this
section impacts are discussed in proportion to their significance. Section 3.2.1 identifies those
resources and issues that may be affected by the Proposed RHCP and its alternatives, and which
are described in detail in this chapter. Section 3.2.2 identifies resources and issues not likely to
be affected and provides only enough discussion to show why more study is not warranted (40
CFR 1502.2(b)).

3.2.1 Impact Topics Identified for Detailed Analysis

The alternatives described in Chapter 2 of the EIS have the potential to affect various impact
topics or components of the human environment beyond a negligible level. Those impact topics
or components of the human environment are listed below. It should be noted that, while the
Permit area covers all of Comal County, the area of potential effect for physical and biological
resources focuses on potential Covered Species habitat, where take of Covered Species under the
Permit, and avoidance, minimization, and mitigation measures are expected to occur. The topics
described in detail in this chapter and analyzed in detail in Chapter 4 are:

o Water Resources: Potential impacts to water resources in the area of potential effect are
analyzed in detail in this EIS because the removal of Covered Species habitat authorized
by the Permit and the preservation of habitat in large parcels may affect water resources
beyond the negligible level.

o Vegetation: Vegetation would potentially be affected because take of the Covered
Species authorized under the Proposed RHCP would be expressed as a specified number
of acres of suitable habitat lost or modified, and because mitigation for that take would
be the preservation in perpetuity of at least an equivalent amount of suitable habitat prior
to authorization of any take.

e General Wildlife: Wildlife occupying the covered lost or modified habitat and habitat
preserved as mitigation would potentially be affected by the action alternatives.

o Covered Species, Evaluation Species, and Other Protected Species: The Covered
Species and other Federal and state-protected species occupying habitat affected by the
RHCP, and habitat preserved as mitigation, would potentially be affected by the action
alternatives. The RHCP Evaluation Species occupying the same habitats may also be
affected.

« Socioeconomic Resources: While implementation of the action alternatives is not
expected to affect the amount of economic development in Comal County, it may affect
the pacing of that development. It is also expected to affect County finances and the cost
of compliance with the ESA for project proponents and the Service.

3.2.2 Issues and Impact Topics Considered but Dismissed from Detailed Analysis

The CEQ regulations at 40 CFR 1500 require that certain topics be addressed in an EIS. These
“mandatory topics” were reviewed during preparation of this EIS to assess the likelihood that
they may potentially be affected by the Proposed Action and its alternatives. Of these mandatory
topics, only “endangered species” are being carried forward for detailed analysis, as noted above.
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The remaining mandatory topics are listed below, along with an explanation of how they are
addressed in this document or why they have been dismissed from further analysis.

Energy Requirements and Conservation Potential.

The energy requirements of projects that will be undertaken by future RHCP participants
should generally be consistent with the energy requirements of urban and suburban
development, including housing, commercial centers, offices, public buildings, and
public infrastructure. It is not anticipated that future energy consumption or potential
energy saving measures associated with projects undertaken by future RHCP participants
will vary materially from those of other similar undertakings within the County or
region. In addition, projects undertaken by future RHCP participants are anticipated to
account for only a small percentage of the anticipated total growth and development
within the County.

Depletable Resource Requirements and Conservation Potential.

The only resources known to be subject to depletion as a result of the Proposed Action
are golden-cheeked warbler habitat and black-capped vireo habitat. These resources are
addressed in detail in the vegetation and Covered Species sections of this document.

Prime and Unique Agricultural Lands.

The Proposed Action is limited to authorization of take that may result from removal of
or indirect impacts to potential Covered Species habitat. Such habitat —woodlands
(golden-cheeked warbler) and shrublands (black-capped vireo habitat)—neither of which
qualify as Prime and Unique Agricultural Lands.

Public Health and Safety.

Should the Service issue an incidental take permit to Comal County authorizing take of
the Covered Species, the only activities authorized through that permit are clearing of
Covered Species habitat. Neither the RHCP nor the Permit would authorize
development. Clearing woodlands (golden-cheeked warbler) and/or shrublands (black-
capped vireo) is unlikely to affect public health and safety. All actions authorized under
the Permit and RHCP must comply with all applicable laws.

Important Scientific, Archeological, and Other Cultural Resources, Including Historic
Properties Listed or Eligible for the National Register of Historic Places.

Generally, Texas governmental entities, including Comal County, are subject to the
Texas Antiquities Code (Texas Natural Resource Code, Title 9, Chapter 191), which
provides certain protections for cultural resources in the State. According to the Texas
Antiquities Code, Texas Historical Commission staff must review any action that has the
potential to disturb historic and archeological sites on land owned or controlled by a state
agency or a state political subdivision, such as Comal County. In addition, any project
that has is permitted, funded, or carried out by an agency of the Federal government, will
be subject to applicable Federal law such as the National Historic Preservation Act of
1966. This law requires federally-funded and permitted projects that may affect
designated or potentially eligible historic and cultural resources to consult with the
State’s Historic Preservation Office. In addition, any important scientific, archeological,
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and other cultural resources that occur on lands set aside as RHCP preserves would likely
protected, by virtue of being in the preserve, from the impacts of development. If any
activities were to take place on preserve lands, impacts to important scientific,
archeological, and other cultural resources would be avoided. The actual location and
footprint of projects that may participate in the RHCP can not be determined and thus no
on-the-ground assessment of archeological and cultural resources is possible. On the
ground assessments will be conducted on individual projects when and as required by
applicable laws and regulations.

e Wetlands and Floodplains.

The Proposed Action (the Service’s issuance of an incidental take permit to Comal
County) is limited to the authorized removal of woodlands (golden-cheeked warbler) and
shrublands (black-capped vireo habitat), neither of which are likely to include wetlands
and floodplains as Covered Species habitat is unlikely to grow in those areas. Moreover,
should any project participating in the Comal County RHCP involve regulated impacts to
wetlands, that project would be required by the Clean Water Act to obtain a section 404
permit. Wetland impacts of any such project would be analyzed in accordance with the
Clean Water Act at the time of the section 404 permit application. Similarly, FEMA
regulates construction within designated floodplains.

An additional CEQ mandatory impact topic, Ecologically Critical Areas, Wild and Scenic
Rivers, or Other Unique Natural Resources, would not be affected. No resources officially
designated as Ecologically Critical or Wild and Scenic Rivers occur within Comal County.
However, three stream segments within the County have been identified as ecologically
significant by the Texas Parks and Wildlife Department (TPWD). Comal Springs in the City of
New Braunfels, while located in an urban setting and extensively modified from their natural
condition, are the largest concentration of springs in Texas and as such may be considered a
unique natural resource. Springs in general and Comal Springs in particular, and the three
ecologically significant stream segments, are included in the analysis of potential impacts to
water resources in Chapter 4.

And lastly, because participation in the Proposed RHCP would be completely voluntary, its
implementation is not expected to introduce Conflicts with Land Use Plans, Policies, or Control.
The RHCP would neither require, nor be enforced by, municipal or county land use ordinances,
and it is consistent with Texas state law, including what is known as Senate Bill 1272, codified
as Subchapter B, Chapter 83 of the Texas Parks and Wildlife Code (see Chapter 1, Section 1.3.3
of this EIS for an explanation of the Proposed RHCP’s relation to Senate Bill 1272).

Although not required for consideration by CEQ regulations, all EISs must address
Environmental Justice. Executive Order 12898, “Federal Actions to Address Environmental
Justice in Minority Populations and Low-Income Populations,” provides that “each Federal
agency shall make achieving Environmental Justice part of its mission by identifying and
addressing, as appropriate, disproportionately high and adverse human health or environmental
effects of its programs, policies, and activities on minority populations and low-income
populations” (Executive Order 12898, February 11, 1994, Section 1.1). Minority and low-
income populations do reside in Comal County; however, the exact location and nature of future

Comal County
Regional Habitat Conservation Plan 3-6
Draft Environmental Impact Statement



Chapter 3
Affected Environment

activities covered by the requested Permit cannot be predicted, and whether such activities would
have disproportionately high and adverse human health or environmental effects on these
populations cannot be determined with any degree of precision. Notwithstanding this
generalization, it can be said that the physical impacts of issuance of an incidental take permit
and implementation of the RHCP will be limited to potential golden-cheeked warbler or black-
capped vireo habitat (woodlands and shrublands), which are unlikely to be inhabited by minority
populations. Golden-cheeked warbler and black-capped vireo habitat is likely to be, at most,
lightly occupied by people, as dense occupation renders habitat unsuitable for both Covered
Species. U.S. Census Bureau data shows that the vast majority of people, including low-income
and minority populations, in Comal County reside within the City of New Braunfels and other,
more densely populated areas (U.S. Census Bureau 2001). Therefore, the RHCP is unlikely to
affect low-income and minority populations. Notwithstanding the foregoing analysis, and as
with the CEQ mandatory topics discussed above, similar impacts of development on minority
and low-income populations are likely to occur whether or not the requested Permit is issued.

Several other resources have been eliminated from detailed analysis in this EIS. While relevant
environmental regulations do not require that these resource topics be analyzed within NEPA
documents, these topics are sometimes analyzed; therefore, we have chosen to mention them in
the Comal County EIS. Each of these resources may be affected by individual development
activities conducted by RHCP participants and covered by the requested incidental take permit.
However, as explained above in Section 3.2, issuance of the Permit cannot be shown to cause
such impacts, even indirectly, because the same activities could, and would likely, proceed under
all the alternatives, including No Action. For this reason, when compared to No Action, which is
the baseline for measuring impacts, any potential impact of issuing the requested incidental take
permit would not rise above the insignificant level for the following resources:

e Air Quality
o Natural Sound (noise)

« Geology (potential impact to significant karst recharge features, including caves,'* are
covered under the impact analysis for water resources)

« Paleontological Resources
3.3 WATER RESOURCES

Water resources in Comal County fall within the South Central Texas Regional Planning Area
(also known as Region L), one of the 16 planning regions established by the Texas Water
Development Board. The most recent water plan for the region was prepared in 2006 by the
South Central Texas Regional Water Planning Group, which acts as the steering and decision-
making body of the regional planning effort.

14 Caves are defined by the Texas Speleological Society as naturally occurring, humanly enterable cavities in the
earth, at least 5 meters in length and/or depth, in which no dimension of the entrance exceeds the length of depth of
the cavity.
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3.3.1 Groundwater

Two major aquifers underlie parts of Comal County: the Southern Segment/San Antonio
Segment of the Edwards Aquifer, and the Trinity Aquifer. Both the Edwards and Trinity
aquifers are karstic, fractured rock aquifers associated with the Balcones Fault Zone. Aside from
discharge from wells, groundwater outflow in Comal County occurs at two main locations:
Comal Springs and Hueco Springs.

3.3.1.1 Edwards Aquifer

The Southern Segment of the Edwards Aquifer is the southernmost of the aquifer’s three
segments. It stretches from the groundwater divide near Kyle, Texas (north of Comal County),
to Del Rio in McKinney County. The water-bearing limestones that compose the Southern
Segment of the Edwards Aquifer within Comal County are the Lower Cretaceous Age Edwards
Limestone (or “Edwards Group”) and the overlying Georgetown Formation. The Southern
Segment of the Edwards Aquifer hydrologic system is divided into three major units that are
recognized as separate regulatory management areas by the Texas Commission on
Environmental Quality (TCEQ)(Figure 3-2).

o Edwards Aquifer Contributing Zone
o Edwards Aquifer Recharge Zone
o Edwards Aquifer Confined Zone

The Contributing Zone is the catchment area for the Edwards Aquifer.”® It consists of surface
watersheds that supply runoff downstream to the Recharge Zone. The Contributing Zone
comprises approximately 52 percent of the land surface within Comal County (see Figure 3-2).
The Recharge Zone consists of bedrock exposures where surface water has opportunities to enter
the aquifer directly through caves, fractures, or other